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1. INTRODUCTION TO TORTS AND NEGLIGENCE 
• The word ‘tort’ means ‘wrong’ and arises in civil law 

• A tort may be understood as a wrong which, other than a breach of contract, will be 

redressed in civil law with damages.1 

• Generally, there are three key aspects of the law of torts, namely: 

1. an act or omission; 

2. the infringement of rights; and 

3. an action for damages 

• Torts can be classified as either a misfeasance or a nonfeasance. 

o A misfeasance is a positive act causing harm. The wrongdoer commits the 

act voluntarily and knowingly. It is irrelevant as to whether or not the 

tortfeasor knew that the act would result in harm.   

o A nonfeasance is an omission or failure to act which results in harm.  

• Negligent acts that result in damage to the plaintiff can be sued upon in negligence or 

trespass. This can include injury, damage or loss – be it in the form of personal injury, 

physical damage to property, a recognised psychiatric illness and/or financial loss. 

o Direct interference causing damage can be sued upon in either negligence 

or trespass. 

o Indirect interference is actionable only in negligence (not trespass).  

• There are three elements to be proved by the plaintiff to establish a liability in 

negligence, namely: 

1. a duty of care existed; 

2. a breach of this duty of care occurred; and 

3. the injury was caused by, and not too remote from, the breach. 

• The diagram below illustrates the elements that need to be satisfied in order to 

successfully make a claim for negligence pursuant to the civil law2 which has 

subsumed the common-law tort of negligence. 

 

 

Proving Negligence 

                                                
 
1 C Sappideen and P Vines, Fleming’s The Law of Torts (10th ed, 2011) 3. 
2 Civil Liability Act 2002 (NSW) (‘NSW’); Civil Liability Act 2003 (Qld) (‘QLD’); Civil Liability Act 
1936 (SA) (‘SA’); Civil Liability Act 2002 (Tas) (‘TAS’); Wrongs Act 1958 (Vic) (‘VIC’); Civil Liability 
Act 2002 (WA) (‘WA’); Civil Law (Wrongs) Act 2002 (ACT) (‘ACT’); Personal Injuries (Liabilities 
and Damages) Act 2003 (NT) (‘NT’).  
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• If all of the above elements are established it is likely that the Defendant will be liable 

unless he or she can establish a solid defence.  

• It is important to note the existence of the ‘once and for all’ rule. This rule means that 

the Defendant can only be sued once. As such, the award of damages will 

compensate the plaintiff for the original injury and also for consequential loss.  
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