
 

FAMILY LAW 
SUMMARY 

 
 

 
 

 

 

 

 

 

 

LAWSKOOL PTY LTD



FAMILY LAW 

 

lawskool.com.au ©  1 

TABLE OF CONTENTS 

TABLE OF CONTENTS ................................................................................................... 1 

TABLE OF AUTHORITIES ............................................................................................... 6 

TOPIC 1: THE FRAMEWORK OF FAMILY LAW .................................................... 13 

1.1 INTRODUCTION TO FAMILY LAW .......................................................................... 13 

1.2 HISTORICAL BACKGROUND OF FAMILY LAW ......................................................... 16 

1.2.1 Ecclesiastical Law ..................................................................................... 16 

1.2.2 Early Australian Law .................................................................................. 17 

1.3 FEDERAL AND STATE POWERS ........................................................................... 17 

1.3.1 Federal Powers ......................................................................................... 17 

1.3.2 State and Territory Powers ........................................................................ 19 

1.3.3 State Referral of Powers ........................................................................... 20 

1.3.4 The Family Court of Western Australia ..................................................... 20 

1.3.5 Cross-Vesting of Jurisdiction ..................................................................... 20 

1.4 THE FAMILY LAW ACT ......................................................................................... 21 

1.4.1 Family Court of Australia ........................................................................... 21 

1.4.2 Registrars and Judicial Registrars ............................................................. 21 

1.4.3 Principles to be applied by the Courts ....................................................... 21 

1.4.4 Federal Circuit Court of Australia .......................................................... 22 

1.4.5 Legislative Amendments ................................................................................. 22 

1.4.6 Appointment of a NSW Minister ...................................................................... 23 

TOPIC 2: MARRIAGE AND DE FACTO RELATIONSHIPS .................................... 23 

2.1 FORMATION OF MARRIAGE ................................................................................. 23 

2.1.1 Historical Requirements ............................................................................ 23 

2.1.2 Current Marriage Requirements ................................................................ 24 

2.1.3 Solemnization of Australian Marriages Overseas ..................................... 26 

2.1.4 Recognition of Foreign Marriages ............................................................. 26 

2.2 DE FACTO RELATIONSHIPS ......................................................................... 26 

2.2.1 Current Law Relating to De Facto Relationships ................................. 26 

TOPIC 3: ANNULMENT OF MARRIAGE ...................................................................... 29 

3.1 INTRODUCTION ................................................................................................... 29 

3.2 NON-COMPLIANCE WITH FORMAL REQUIREMENTS .............................................. 29 

3.2.1 Subsisting Prior Marriage .......................................................................... 29 



FAMILY LAW 

lawskool.com.au © 2 

3.2.2 Invalidity under Section 48 ........................................................................ 29 

3.3 NON-COMPLIANCE WITH CAPACITY REQUIREMENTS ........................................... 30 

3.3.1 Same-Gender Marriages ........................................................................... 30 

3.3.2 Minors ........................................................................................................ 30 

3.3.3 Prohibited Relationships ............................................................................ 31 

3.3.4 Mental Incapacity ...................................................................................... 31 

3.4 NON-COMPLIANCE WITH CONSENT REQUIREMENTS ............................................ 31 

3.4.1 Introduction ................................................................................................ 31 

3.4.2 Duress ....................................................................................................... 32 

3.4.3 Fraud ......................................................................................................... 33 

3.4.4 Mistake ...................................................................................................... 35 

TOPIC 4: DIVORCE ....................................................................................................... 36 

4.1 INTRODUCTION ................................................................................................... 36 

4.2 IRRETRIEVABLE BREAKDOWN OF MARRIAGE ........................................................ 36 

4.2.1 Requirements of Separation ...................................................................... 36 

4.2.2 Separation Under One Roof ...................................................................... 37 

4.2.3 Resumption of Cohabitation ...................................................................... 38 

4.2.4 Marriages Less Than Two Years .............................................................. 38 

4.2.5 Section 55A Declaration Relating to Children ........................................... 39 

4.2.6 The Divorce Order and Finality ................................................................. 39 

4.3 DIVORCE PROCEEDINGS ..................................................................................... 40 

 TOPIC 5: PARENTING DISPUTES ............................................................................... 40 

5.1 PART VII OF THE FAMILY LAW ACT ...................................................................... 41 

5.2 PARENTAGE OF CHILDREN .................................................................................. 41 

5.2.1 Legitimacy and Equality of Status Legislation ........................................... 41 

5.2.2 Establishing Parentage ............................................................................. 42 

5.2.3 Parentage Evidence .................................................................................. 43 

5.2.4 Surrogacy .................................................................................................. 43 

5.2.5 Shared Parental Responsibility ................................................................. 44 

5.4 PARENTING ORDERS .......................................................................................... 45 

5.4.1 Requirement of family dispute resolution .................................................. 45 

5.4.2 Types of Parenting Orders ........................................................................ 45 

5.4.3 Applicants .................................................................................................. 46 

5.4.4 Power of the Courts to Make Parenting Orders ........................................ 47 

5.4.5 The Court Procedure in Making Parenting Orders .................................... 47 



FAMILY LAW 

lawskool.com.au © 3 

5.5 INDEPENDENT CHILDREN’S LAWYERS (ICL) ......................................................... 56 

5.6 WELFARE ORDERS ............................................................................................. 58 

5.7 LOCATION AND RECOVERY OF CHILDREN ............................................................ 58 

5.7.1 Intra/Interstate Child Abduction ................................................................. 58 

5.7.2 Location Order ........................................................................................... 59 

5.7.3 Recovery Order ......................................................................................... 59 

5.7.4 International Child Abduction .................................................................... 60 

5.7.5 Family Reports .......................................................................................... 60 

5.8 PARENTING PLANS ............................................................................................. 61 

5.9 PARENTING COMPLIANCE REGIME ...................................................................... 61 

TOPIC 6: CHILD MAINTENANCE ............................................................................ 62 

6.1 INTRODUCTION ................................................................................................... 62 

6.2 CHILD MAINTENANCE UNDER PART VII DIV 7 OF THE FAMILY LAW ACT ................. 62 

6.2.1 Scope of the Family Law Act ..................................................................... 62 

6.2.2 Relationship with the Child Support (Assessment) Act ............................. 62 

6.2.3 Applicants .................................................................................................. 62 

6.2.4 Child Maintenance Principles .................................................................... 63 

6.2.5 Child Maintenance Orders ......................................................................... 63 

6.2.6 Maintenance for Adult Children ................................................................. 65 

6.2.7 Liability of Step-Parents ............................................................................ 66 

6.2.8 Forms of Orders for Child Maintenance .................................................... 67 

6.2.9 Modification of Child Maintenance Orders ................................................ 68 

6.2.10 Cessation of Child Maintenance Orders .................................................... 68 

6.2.11 Agreements Concerning Child Maintenance ............................................. 68 

6.3 FINANCIAL SUPPORT UNDER THE CHILD SUPPORT ACTS ..................................... 69 

6.3.1 Introduction ................................................................................................ 69 

6.3.2 Registration and Collection ....................................................................... 69 

6.3.3 Administrative Assessment ....................................................................... 72 

TOPIC 7. FINANCIAL SUPPORT OF MARRIED AND DE FACTO PARTNERS .... 80 

7.1 FINANCIAL SUPPORT OF MARRIED PARTNERS ..................................................... 80 

7.1.1 History of Spousal Maintenance ................................................................ 80 

7.1.2 Current Law ............................................................................................... 81 

7.1.3 Entitlement to Spousal Maintenance ......................................................... 81 

7.1.4 The Threshold Finding .............................................................................. 81 

7.1.5 The Court’s Power Under Section 74 ........................................................ 83 



FAMILY LAW 

lawskool.com.au © 4 

7.1.6 Spouse Maintenance Orders ..................................................................... 85 

7.1.7 Statute of Limitations ................................................................................. 86 

7.2 CURRENT LAW RELATING TO FINANCIAL SUPPORT FOR DE FACTO PARTNERS ..... 87 

7.2.1 Introduction ................................................................................................ 87 

7.2.2 Statutory Maintenance Entitlements .......................................................... 87 

TOPIC 8. PROPERTY DISPUTES (MARRIED COUPLES) ..................................... 89 

8.1 DECLARATIONS UNDER SECTION 78 ................................................................... 89 

8.2 ALTERATIONS OF PROPERTY INTERESTS ............................................................. 89 

8.2.1 Powers of the Family Court ....................................................................... 89 

8.2.2 Just and Equitable Requirement ............................................................... 90 

8.2.3 Matrimonial Property ................................................................................. 90 

8.2.4 General Approach in Property Distribution Proceedings ........................... 91 

8.3 Identification and valuation of the property ........................................................ 91 

8.4 STATUTORY CONSIDERATIONS UNDER SECTION 79(4) ........................................ 92 

8.4.1 Introduction ................................................................................................ 92 

8.4.2 Past Contribution Factors .......................................................................... 92 

8.4.3 Future Needs Factors ................................................................................ 95 

8.4.4 Additional factors ....................................................................................... 96 

8.5 Just and equitable requirement ......................................................................... 97 

8.6 SETTING ASIDE ORDERS ALTERING PROPERTY INTERESTS ................................. 98 

8.6.1 Introduction ................................................................................................ 98 

8.6.2 Miscarriage of Justice ................................................................................ 98 

8.6.3 Impracticability ........................................................................................... 99 

8.6.4 Default ....................................................................................................... 99 

8.6.5 Change in Child Circumstances .............................................................. 100 

8.7 THIRD PARTIES AND COMPETING CLAIMS .......................................................... 100 

8.7.1 Intervention in Proceedings ..................................................................... 100 

8.7.2 Part VIIIAA ............................................................................................... 100 

8.8 TRANSACTIONS TO DEFEAT CLAIMS .................................................................. 101 

8.9 ANTE-NUPTIAL AND POST-NUPTIAL SETTLEMENTS ............................................ 102 

8.10 FINANCIAL AGREEMENTS .................................................................................. 102 

8.10.1 Maintenance Agreements (1976 – 2000) ................................................ 102 

8.10.2 Binding Financial Agreements – Part VIIIA ............................................. 103 

TOPIC 9: PROPERTY DISPUTES (UNMARRIED COUPLES) .............................. 107 

9.1 GENERAL LAW REMEDIES ................................................................................. 107 



FAMILY LAW 

lawskool.com.au © 5 

9.1.1 Introduction .............................................................................................. 107 

9.1.2 Promissory Estoppel ............................................................................... 107 

9.1.3 Equitable Doctrine of Trusts .................................................................... 107 

9.2 STATUTORY REMEDIES ..................................................................................... 108 

9.2.1 Introduction .............................................................................................. 108 

9.2.2 Jurisdictional Requirements .................................................................... 109 

9.2.3 Omission of Prospective Considerations ................................................. 112 

9.2.4 Approach of the Court ............................................................................. 112 

9.2.5 Homemaker Contributions ....................................................................... 113 

9.3 FINANCIAL AGREEMENTS .......................................................................... 113 

TOPIC 10: INJUNCTIONS AND FAMILY VIOLENCE ORDERS ............................. 115 

10.1 PRELIMINARY MATTERS RELATING TO INJUNCTIONS .......................................... 115 

10.1.1 Injunctions ............................................................................................... 115 

10.1.2 Requirements for an Interlocutory Injunction ........................................... 115 

10.1.3 Types of Injunctions ................................................................................ 115 

10.2 INDEPENDENT INJUNCTIONS UNDER THE FAMILY LAW ACT ................................ 116 

10.2.2 Third Parties and Part VIIIAA .................................................................. 116 

10.2.3 Injunctions Relating to Children ............................................................... 118 

10.2.4 Ancillary Injunctions ................................................................................. 118 

10.3 INJUNCTIONS UNDER THE PROPERTY (RELATIONSHIPS) ACT ............................. 118 

10.3.1 Property Injunctions ................................................................................. 118 

10.3.2 Other Injunctions ..................................................................................... 119 

10.3.3 Personal Protection ................................................................................. 119 

10.4 APPREHENDED DOMESTIC VIOLENCE LAWS (STATE LAW) ................................. 119 

10.4.1 Introduction .............................................................................................. 119 

10.4.2 Complaint Procedure ............................................................................... 120 

10.4.3 Terms of an Order ................................................................................... 121 

10.4.4 Criminal Offences .................................................................................... 121 

10.4.5 Recent Changes ...................................................................................... 121 

 

 

  



FAMILY LAW 

lawskool.com.au © 6 

TABLE OF AUTHORITIES 

Cases	

A and J [1995] FLC 92-619 ............................................................................................. 60 

American Cyanamid v Ethicon Ltd [2001] 1 WLR 194 .................................................. 122 

Ascot Investments Pty Ltd v Harper (1981) 148 CLR 337 ............................................ 108 

B and R [1995] FLC 92-636 ............................................................................................ 59 

B v J (1996) 21 Fam LR 186 ........................................................................................... 48 

Barnett v Barnett (1973) 2 ALR 19 .................................................................................. 56 

Bates v Sawyer (1977) 3 Fam LR 71 .............................................................................. 42 

Bell v Bell [1979] FLC 90-662 ......................................................................................... 42 

Bevan and Bevan (1993) 19 Fam LR 35 ........................................................................ 92 

Biltoft and Biltoft [1995] FamCA 45 ................................................................................. 98 

Black v Black (1991) 15 Fam LR 109 ........................................................................... 120 

Board of Studies, Teaching and Educational Standards v Vandenbovenkamp [2016] 

NSWCA 268 ................................................................................................................ 53 

C v C [1942] NZLR 356 ................................................................................................... 37 

Child Support (Assessment) Act 1989 (Cth) ................................................. 16, 67, 74, 77 

Child Support (Registration and Collection) Act 1988 (Cth) ................................ 16, 74, 75 

Children (Equality of Status) Act 1976 (NSW) ................................................................ 46 

Chuck v Needham [1931] NZLR 559 .............................................................................. 47 

CKK v Children’s Guardian [2017] NSWCATAD 45 ....................................................... 58 

Clandestine Marriages Act of 1753 ................................................................................. 18 

Clauson v Clauson (1995) FLC 92-595 ........................................................................ 103 

Clifton and Stuart (1990) 14 Fam LR 511 ..................................................................... 106 

Coghlan and Coghlan (2005) FLC 93-220 .................................................................... 100 

Commonwealth Powers (Family Law – Children) Act 1986 (NSW) ................................ 22 

Commonwealth Powers (Family Law – Children) Act 1986 (SA) .................................... 22 

Commonwealth Powers (Family Law – Children) Act 1986 (Vic) ................................... 22 

Commonwealth Powers (Family Law – Children) Act 1987 (Tas) .................................. 22 

Commonwealth Powers (Family Law – Children) Act 1990 (Qld) ................................... 22 

Cooper and Cooper [1989] FLC 92-017 ......................................................................... 72 

Cooper v Crane [1981] P 369 ......................................................................................... 35 

Crimes (Domestic and Personal Violence) Act 2007 (NSW) .......................... 16, 126, 127 

Crimes (Family Violence) Act 1987 (Vic) ...................................................................... 126 

Deniz v Deniz [1977] FLC 90-252 ........................................................................... 37, 38 

Deserted Wives and Children Act 1840 (NSW) .............................................................. 86 



FAMILY LAW 

lawskool.com.au © 7 

Divorce and Matrimonial Causes Act .............................................................................. 19 

Divorce and Matrimonial Causes Act 1857 ..................................................................... 18 

Domestic and Family Violence Protection Act 1989 (Qld) ...................................... 17, 126 

Domestic Violence Act 1992 (NT) ................................................................................. 126 

Domestic Violence Act 1994 (SA) ................................................................................. 126 

Domestic Violence and Protection Orders Act 2001 (ACT) .......................................... 126 

Dunne v Brown [1982] FLC 91-232 ................................................................................ 34 

Durham v Durham (1885) 10 PD 80 ............................................................................... 34 

Dwyer v Kaljo (1992) 15 Fam LR 645 ........................................................................... 119 

Eliott and Wilcox (1996) 20 Fam LR 567 ...................................................................... 106 

Evans and Evans (1992) 15 Fam LR 749 ....................................................................... 89 

Evans v Marmont (1997) 21 Fam LR 760 ..................................................................... 120 

Evidence Act 1995 (Cth) ................................................................................................. 60 

Ex parte Willis (1997) FLC 92 - 725 ................................................................................ 28 

Falk v Falk [1977] FLC 90-270 ........................................................................................ 40 

Family Court Act 1975 (WA) ........................................................................................... 22 

Family Law (Shared Parental Responsibility) Act 2006 (Cth) ......................................... 48 

Family Law Act 1975 (Cth) ....................................................................................... passim 

Family Law Amendment (De Facto Financial Matters and Other Matters) Bill 2008 

(Cth) ............................................................................................................................ 30 

Family Law Amendment (Shared Parental Responsibility) Act 2006 (Cth) .................... 45 

Family Law Reform Act 1995 (Cth) ................................................................................. 45 

Family Law Rules 2004 ................................................................................................... 65 

Family Relationships Act 1975 (SA) ............................................................................... 46 

Family Violence Act 2004 (Tas) .................................................................................... 126 

Federal Magistrates Act 1999 (Cth) ................................................................................ 24 

Fenech and Fenech [1976] FLC 90-035 ......................................................................... 42 

Ferraro v Ferraro (1993) FLC 92-335 ........................................................................... 101 

Figgins and Figgins (2002) FLC 93-122 ....................................................................... 101 

Figgins v Figgins (2002) FLC 93-122 ............................................................................ 102 

Fitzgerald and Robinson (1978) 3 Fam LN N 78 ............................................................ 56 

G v H (1994) 181 CLR 387 ............................................................................................. 47 

Gallaghan and Gallaghan (1966) 9 FLR 331 .................................................................. 57 

Goode v Goode [2006] famCA 1346 ............................................................................... 51 

Green v Robinson (1995) 18 Fam LR 594 .................................................................... 120 

H and H (1994) 19 Fam LR 165 ...................................................................................... 56 

Hadjuk and Hadjuk [1993] FLC 92-383 ......................................................................... 109 



FAMILY LAW 

lawskool.com.au © 8 

Hague Convention on Civil Aspects of International Child Abduction 1980 ................... 64 

Halabi v Artillaga (1993) 17 Fam LR 675 ...................................................................... 109 

Hickey and Hickey and A-G for the Commonwealth of Australia (Intervener) [2003] 

FLC 93-143 ................................................................................................................. 96 

Hobbs v Hobbs (1976) 2 Fam LR 11,348 ....................................................................... 55 

Hohol v Hohol [1981] VR 221 ....................................................................................... 115 

Hosking (1995) FLC 92-579 ............................................................................................ 38 

Hyde v Hyde and Woodmansee (1866) LR 1 P&D 130 .................................................. 25 

In the matter of Dodge and Krapf & Krapf [1991] FLC 92-214 ....................................... 72 

JEL v DDF [2000] FamCA1353 .................................................................................... 102 

Johnson v Johnson [1964] VR 604 ................................................................................. 41 

K and K (1992) 15 Fam LR 285 ...................................................................................... 56 

K v Cullen (1994) 36 ALD. 37 ......................................................................................... 27 

Kelly (No 2) (1981) 7 Fam LR 762. 31 ............................................................................ 99 

Keltie v Keltie (2002) 29 Fam LR 114 ............................................................................. 72 

Kennon v Kennon (1997) FLC 92-757 .......................................................................... 102 

Kwon and Kwon (1993) 16 Fam LR 574 ....................................................................... 109 

L and L [1983] FLC 91-353 ............................................................................................. 60 

Lane v Lane [1976] FLC 90-247 .................................................................................... 40 

Liesert v Nutsch [1996] FLC 92-665 ............................................................................... 82 

Lightfoot and Hampson (1996) 20 Fam LR 69 ................................................................ 83 

Lodin v Lodin; Estate of Dr Mohammad Masoud Lodin [2017] NSWSC 10 ................. 105 

M and S (2006) 37 Fam LR 32 ....................................................................................... 58 

M v M (1988) 166 CLR 69 .............................................................................................. 60 

Mallet v Mallet (1984) 156 CLR 695 ............................................................................. 101 

Manby v Scott qu. at 86 Eng. Rep. 786 .......................................................................... 86 

Marriage Act 1961 (Cth) ........................................................................................... passim 

Marriage of Abbott (1995) 18 Fam LR 550 ..................................................................... 40 

Marriage of Axtell (1982) 58 FLR 276 ............................................................................. 91 

Marriage of Batty (1986) 10 Fam LR 688 ....................................................................... 41 

Marriage of Bieganski (1993) 16 Fam LR 353 .......................................................... 57, 58 

Marriage of Bishop [1981] FLC 91-016 ........................................................................... 59 

Marriage of Bolton [1992] FLC 92-309 ............................................................................ 82 

Marriage of Borg (1990) 14 Fam LR 706 ........................................................................ 83 

Marriage of Cantarella (1976) 1 Fam LR 11,483 ............................................................ 96 

Marriage of Carpenter (1994) 18 Fam LR 542 ................................................................ 73 

Marriage of Cawthorn (1998) 23 Fam LR ..................................................................... 106 



FAMILY LAW 

lawskool.com.au © 9 

Marriage of Cawthorn (1998) 23 Fam LR 86 ................................................................ 107 

Marriage of Clarke (1986) 11 Fam LR 3 ......................................................................... 42 

Marriage of Clauson [1995] FLC 92-595 ....................................................................... 103 

Marriage of Collins (1992) 16 Fam LR 261 ..................................................................... 73 

Marriage of Cosgrove (No. 2) (1996) 20 Fam LR 761 .................................................... 70 

Marriage of Day [1993] FLC 92-333 ............................................................................... 72 

Marriage of De Smeth (1993) 16 Fam LR 314 ............................................................... 84 

Marriage of Duff 1977 3 Fam LR 11211 ......................................................................... 97 

Marriage of Eliades (1981) 6 Fam LR 916 ...................................................................... 87 

Marriage of F and R (1992) 15 Fam LR 533 ................................................................... 47 

Marriage of Falk [1977] FLC 90-270 ............................................................................... 42 

Marriage of Gould [1993] FLC 92-434 .......................................................................... 109 

Marriage of Gyselman [1992] FLC 92-279 ............................................................... 80, 81 

Marriage of H (1981) 7 Fam LR 451 ............................................................................... 70 

Marriage of Hope (1977) 3 Fam LN 6 ............................................................................. 90 

Marriage of Kowaliw (1981) FLC 91-092 ........................................................................ 97 

Marriage of La Rocca (1991) 14 Fam LR 715 .............................................................. 106 

Marriage of Lee Steere (1998) FLC 91-626 .................................................................. 102 

Marriage of Maday (1985) 10 Fam LR 357 ..................................................................... 56 

Marriage of Mathieson [1977] FLC 90-230 ..................................................................... 60 

Marriage of Mazur (1976) 2 Fam LR 11,311 .................................................................. 57 

Marriage of McL (1989) 15 Fam LR 7 ............................................................................. 59 

Marriage of Merryman (1993) 116 FLR 87 ..................................................................... 98 

Marriage of Miller (1983) 9 Fam LR 10 ........................................................................... 44 

Marriage of Monticone (1990) 13 Fam LR 592 ............................................................. 107 

Marriage of N (1981) 7 Fam LR 889 ............................................................................... 59 

Marriage of Paisio (1979) FLC 90-659 ............................................................................ 59 

Marriage of Patching (1995) 18 Fam LR 675 ............................................................... 106 

Marriage of Patsalou (1995) FLC 92-580 ....................................................................... 60 

Marriage of Pierce [1998] FamCA 74 ............................................................................. 99 

Marriage of Prior (2002) 30 Fam LR 72 ........................................................................ 106 

Marriage of Ryan (1988) 12 Fam LR 529 ....................................................................... 69 

Marriage of Sandrk (1991) 15 Fam LR 197 .................................................................. 107 

Marriage of Savery (1990) 13 Fam LR 812 .................................................................... 70 

Marriage of Smythe (1983) FLC 91-337 ......................................................................... 51 

Marriage of Soblusky (1979) 12 ALR 699 ....................................................................... 91 

Marriage of Streets (1994) 18 Fam LR 275 .................................................................... 68 



FAMILY LAW 

lawskool.com.au © 10 

Marriage of Suiker (1993) 17 Fam LR 236 ................................................................... 106 

Marriage of Todd (No 2) (1976) Fam LR ........................................................................ 41 

Marriage of Tuck (1981) 7 Fam LR 492 .......................................................................... 70 

Marriage of Tye (1976) 9 ALR 529 ................................................................................. 42 

Marriage of Vautin [1998] FLC 92-827 ............................................................................ 92 

Marriage of Warby (2002) 18 Fam LR 443 ..................................................................... 96 

Marriage of Whitaker (1980) 5 Fam LR 769 ................................................................. 109 

Marriage of Whiteley [1992] FLC 92-304 ........................................................................ 99 

Marriage of Whiteoak [1980] FLC 90-837 ....................................................................... 41 

Marriage of Whitford (1979) FLC 90-612 ........................................................................ 93 

Matrimonial Causes Act 1937 (Eng.) .............................................................................. 19 

Matrimonial Causes Act 1959 (Cth) .......................................................................... 19, 86 

McKee (1977) FLC 90-258 ............................................................................................. 65 

McLay v McLay (1996) FLC 92-667 ............................................................................. 101 

Mee and Ferguson (1986) FLC 91-716 .......................................................................... 69 

Mehta v Mehta (1945) 2 All ER 690 ................................................................................ 39 

Melewar Steel Ventures v ANZ Nominees [2008] NSWSC 295 ................................... 122 

Menz and Menz [1980] FLC 90-852 ............................................................................. 109 

Minister for Immigration and Border Protection v Truong [2016] FCAFC 54 ................ 128 

Minister for Immigration v B (No. 3) [2004] FLC 93-174 ................................................. 63 

Mitchell and Mitchell [1995] FLC 92-601 ..................................................................... 88 

Morris v Morris [1972-73] ALR 893 ................................................................................. 41 

Muschinski v Dodds (1985) 160 CLR 583 .................................................................... 115 

N and S (1995) 19 Fam LR 837 ...................................................................................... 57 

Neale (1990) 14 Fam LR 66 ......................................................................................... 103 

Nguyen v Nguyen (1990) 169 CLR 245 .......................................................................... 82 

Norbis (1986) 161 CLR 513 .......................................................................................... 104 

O’Dempsey and van Raay (1990) FLC 92-178 ............................................................... 70 

Osman v Mourrali [1990] FLC 92-111 ............................................................................. 38 

Otway and Otway [1987] FLC 91-807 ............................................................................. 37 

P v P [1994] FLC 92-462 ................................................................................................ 63 

Pagliarella (1993) FLC 92-400 ........................................................................................ 61 

Parentage Act 2004 (ACT) .............................................................................................. 46 

Park v Park (1953) 2 All ER 1411 ................................................................................... 34 

Parker and Parker (1983) 9 Fam LR 323 ...................................................................... 106 

Pavey and Pavey [1976] FLC 90-051 ............................................................................. 40 

Pflugradt v Pflugradt (1981) 7 Fam LR 188 .................................................................. 109 



FAMILY LAW 

lawskool.com.au © 11 

Prince and Prince [1984] FLC 91-501 ........................................................................... 107 

Public Governance, Performance and Accountability (Consequential and Transitional 

Provisions) Act 2014 (NSW) ........................................................................................ 24 

R v Mills [1999] 3 S.C.R. 668 .......................................................................................... 29 

R vLambert; Ex Parte Plummer (1980) 146 CLR 447 ..................................................... 21 

Re An Application by P and P [1973] VR 533 ................................................................. 34 

Re an Infant .................................................................................................................... 28 

Re C (No. 2) (1992) 15 Fam LR 355 ............................................................................... 70 

Re David [1997] FLC 92-776 .......................................................................................... 60 

Re Evelyn (1998) 23 Fam LR 53 .................................................................................... 61 

Re K (1994) FLC 92-46 ................................................................................................... 62 

Re K [1994] FLC 92-376 ................................................................................................. 62 

Re Kevin; Validity of Marriage of Transsexual (2001) FamCA 1074 .............................. 26 

Re Kevin; Validity of Marriage of Transsexual FamCA 1074 .......................................... 33 

Re Kevin: Validity of Marriage of Transsexual (2001) FamCA 1074 .............................. 25 

Re Marion (1990) 14 Fam LR 427 .................................................................................. 63 

Re Patrick [2002] FLC 93-096 ........................................................................................ 48 

Re W [2004] FLC 93-192 ................................................................................................ 60 

Re Wakim; Ex parte McNally (1999) 198 CLR 51 ........................................................... 23 

Re Z (Relocation) [2012] EWHC 139 (Fam) ................................................................... 28 

Reed and Reed; Grellman (Intervener) 13 Fam LR 566 ................................................. 97 

Registration Act 1837 (Eng) ............................................................................................ 18 

Relationships Act 2003 (Tas) ........................................................................................ 116 

Rice v Miller (1993) 16 Fam LR 970 ............................................................................... 55 

Rickie and Rickie (1979) 4 Fam LR 737 ....................................................................... 109 

Russell v Russell (1976) 134 CLR 495 ........................................................................... 20 

S v R (1999) 24 Fam LR 213 .......................................................................................... 60 

S v S (1980) 5 Fam LR 831 ............................................................................................ 35 

Salacup and Salacup [1993] FLC 92-431 ....................................................................... 44 

Schmidt v Schmidt (1976) 1 Fam LR 11 ......................................................................... 59 

Schmidt v Schmidt 444 N.W. 2d 367 .............................................................................. 32 

Social Security Act 1991 (Cth) ........................................................................................ 84 

Spano and Spano (1979) 5 Fam LR 506 ........................................................................ 89 

Status of Children Act 1974 (Tas) ................................................................................... 46 

Status of Children Act 1974 (Vic) .................................................................................... 46 

Status of Children Act 1978 (NT) .................................................................................... 46 

Status of Children Act 1978 (Qld) ................................................................................... 46 



FAMILY LAW 

lawskool.com.au © 12 

Sullivan v Sullivan (1818) 2 Hag Con 238 ...................................................................... 39 

Suria v Suria [1977] FLC 90-305 .................................................................................. 38 

Teeves v Campomar [1995] FLC 92-578 ..................................................................... 36 

Tulk v Tulk [1907] VLR 64 ............................................................................................... 41 

Tye v Tye (No. 2) [1976] FLC 90-048 ............................................................................. 90 

United Nations Convention on the Rights of the Child .............................................. 45, 61 

Vick and Hartcher (1991) 15 Fam LR 149 ...................................................................... 88 

Vick v Hartcher (1991) 15 Fam LR 149 .......................................................................... 69 

W v T [1998] FLC 92-808 ................................................................................................ 27 

W v W (1997) .................................................................................................................. 69 

Walker v Grills [1992] FLC 92-298 .................................................................................. 70 

Wallace v Stanford (1995) 19 Fam LR 431 ................................................................... 119 

Walters v Jurek (1995) FLC 192-635 ............................................................................ 103 

Waltons Stores (Interstate) Ltd v Maher (1988) 164 CLR 387 ..................................... 114 

Wardman (1978) FLC 90-466 ....................................................................................... 104 

Way v Way [1950] P 71 .................................................................................................. 39 

Weir (1993) FLC 92-338 ............................................................................................... 104 

Whitfield v Donovan [2017] FCCA 73 ............................................................................. 52 

Williams v Williams (1984) 9 Fam LR 789 ................................................................... 35 

Wotherspoon and Cooper (1981) FLC 91-029 ............................................................... 61 

Zappacosta and Zappacosta (1976) FLC 90–089 ........................................................ 101 

ZP v PS (1994) 17 Fam LR 600 ...................................................................................... 65 

 

 



FAMILY LAW 

lawskool.com.au © 13 

TOPIC 1: The Framework of Family Law 

 

1.1 INTRODUCTION TO FAMILY LAW 
• The family is an institution, which is understood as the foundation of all 

civilised societies.  

• Article 23 of the UN International Covenant on Civil and Political Rights 

provides a concise definition of a family as the “natural and fundamental 

group unit of society.” 

 

• There are primarily two types of families: 

1. ‘Traditional’ families – which involve a husband, wife and/or children.  

2. ‘Alternative’ family arrangements – which involve any relationship 

between two or more individuals sharing residence (including de facto 

and other types of domestic relationships).  

 

• The legislation which is relevant for all types of families includes: 

1. The Family Law Act 1975 (Cth) - established the Family Court of 

Australia and regulates divorce, parentage and parenting disputes, 

spousal support of married partners, child support for children making 

claims against parents (if over 18 years old) and/or step-parents, 

property disputes between married partners, and injunctions relating 

to family violence. 

2. The Marriage Act 1961 (Cth) – regulates annulments.  

3. The Family Law Legislation Amendment (Family Violence and Other 

Matters) Act 2011 (the Family Violence Act). The intention of the 

amendments is to provide better protection for children and families at 

risk of family violence and abuse. The Family Violence Act is part of 

the plan to improve the family law system’s response to family 

violence and abuse by sending a clear message that family violence 

and child abuse are unacceptable. The key changes made by the 

family violence amendments: 

§ Remove deterrents to disclose family violence to the courts; 

§ Update the definitions of family violence and child abuse to 

clearly set out what type of behaviour is unacceptable – such 
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as physical and emotional abuse and the exposure of children 

to family violence; and 

§ Ensure appropriate action is taken to prioritise the safety of 

children in family law disputes. 

This puts the safety of children front and centre in family law matters, 

without compromising a child’s right to a meaningful relationship with 

both parents where this is safe. The Family Violence Act does not 

have any influence for separating families where there is no family 

violence or child abuse concerns. For cases where there is no risk of 

family violence or abuse and it is in the child’s best interests, the 

courts will continue to apply the presumption of equal shared parental 

responsibility and consider equal time or, as the case requires, 

substantial and significant time. 

4. The Property (Relationships) Act 1984 (NSW) – this was an example 

of a state Act that reregulates maintenance payments and property 

settlements for de facto partners. Note that this State legislation only 

applies to de facto relationships which ended before the 01/03/2009. 

Relationship which are still in force on 01/03/2009 or begin after this 

date will be covered by new federal provisions. This is because the 

majority of States have referred their power on this matter to the Cth 

under the Family Law Amendment (De Facto Financial Matters and 

Other Measures) Bill 2008. See 2.2. 

5. The Child Support (Registration and Collection) Act 1988 (Cth) and 

the Child Support (Assessment) Act 1989 (Cth) – established the 

Child Support Agency within the Australian Taxation Office and 

regulates child support.  

6. The Crimes (Domestic and Personal Violence) Act 2007 (NSW) – 

governs the law relating to apprehended domestic violence in NSW.  

The NSW Government approved important changes to the Crimes 

(Domestic & Personal Violence) Act 2007, to provide victims of 

domestic and family violence with immediate protection. These 

changes are now in force. They aim to provide victims of domestic 

and family violence with immediate protection. The changes will give 

NSW Police greater powers under the law in two main areas: 

1.If police suspect or believe that domestic violence has 

happened or is likely to happen the police will apply for a 

provisional apprehended domestic violence orders (ADVOs). 
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Police can take this action even if the victim is not willing to 

make a complaint. Police can temporarily detain and direct an 

offender to accompany police until a provisional ADVO is 

served. 

2. Senior police officers will have the power to determine 

applications for provisional ADVOs. This process will provide 

faster and immediate access to provisional ADVOs (instead of 

waiting for authorised justices from the Court). The move will 

save time and resources for police and courts ensuring 

immediate victim safety and increased deterrence to domestic 

violence offenders. Senior police officers can decline approve 

or vary the conditions of a provisional ADVO and follow the 

same ‘Legal Test’ as authorised justices when determining an 

ADVO application. 

7. The Domestic and Family Violence Protection Act 2012 (Qld) - 

governs the law relating to domestic and family violence in QLD.  The 

Act aims to provide safety and protection for people in relevant 

relationships who are victims of domestic and family violence. The Act 

defines relevant relationships as spousal relationships, intimate 

personal relationships, family relationships and informal care 

relationships. The Act replaces the Domestic and Family Violence 

Protection Act 1989. It provides a broader and more contemporary 

definition of what constitutes domestic and family violence. It 

also ensures greater protection for those who experience domestic 

and family violence through the introduction of police protection 

notices. Other amendments include: 

§ increased penalties of up to three years imprisonment for 

breaches of domestic violence orders 

§  the addition of a preamble and principles to guide the 

administration of the legislation, and  
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