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o SMOT – subject matter other than works 

o CR – copyright 

o CA – Copyright Act 1968 (Cth)  

o TM – trade mark 

o Anticipation: lack of novelty.  Where an invention has been anticipated (i.e. in 

some way foreshadowed or revealed) it will no longer be considered to be novel 

and hence patentable. In deciding whether there has been an anticipating you 

follow through the various tests for novelty laid down in the Act. 

o Obviousness:  reference to the inventiveness requirement. Obviousness is the 

converse of inventiveness. Where person has only done what was obvious, that 

person has not been inventive, or has not taken an ‘inventive step’ and hence the 

‘invention’ will not be patentable. Again when deciding whether there is 

obviousness present you follows through the various tests for inventive step laid 

down in the Act. 

o Integers: are features of the invention, eg the fact that a spring is coiled clockwise 

rather than anticlockwise. Sometimes these integers are considered essential for 

the invention; but if they are of minor importance they will be dubbed inessential 

integers.  

o Workshop variations/adjustments or improvements or just variants: which 

normally arise with questions of inventiveness. The words are used to indicate 

changes to the ‘invention’ which have not involved an inventive step. 

Workshop improvements are said to come about through ordinary methods of 

trial and error. They are similar to the substitution of a mechanical equivalent 
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which again does not require any inventiveness to carry out. (Usually discussed 

when it is novelty which is being discussed and indicates which changes will not 

be taken into account when it is being decided) 

o Subject matter: for the grant of a patent. This means that there is no patentable 

invention on the basis that nothing has been invented. 

o Combination patents: comprised of integers, some or all of which are known but 

which a in combination produce a new and better result through the interaction of 

the integers.  

o Mere collection of known integers: if the integers do not interact in this way but 

simply continue to perform their known functions, usually being denied 

registration. 

1.  Copyright 

 

1.1. Overview and Policy of Copyright Law 

• Copyright is the right to reproduce or copy (and to pursue related rights 

concerning) an original expression of an idea. The central object of copyright law 

was to encourage creation and publication – thereby sharing knowledge and ideas 

– with the incentive of retaining control over the right to copy and, therefore, a 

royalty stream in exchange for permission to copy.  

• The power for the federal government to legislate intellectual property issues is 

provided in s 51 of the Australian Constitution. Specifically: 

o Section 51(xviii) is a head of power which allows the federal government 

to legislate in regards to ‘copyrights, patents of inventions and designs, 

and trade marks’ 

o Section 51 (v)  postal, telegraphic, telephonic, and other like services; 

o Section 51 (xxix) external affairs. This allows the government to enact 

domestic laws to give effect to international treaties (e.g. the Agreement 

on Trade-Related Aspects of Intellectual Property Rights (TRIPs)). 
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• Australian copyright law is governed almost completely by the Copyright Act 

1968 (Cth) (‘CA’). There is no common law copyright in Australia.  

• Copyright is a form of personal property: s 96 CA. Copyright is transmissible by 

assignment, by will (can be bequeathed by testator/testatrix) and by devolution by 

operation of law (situation of bankruptcy/liquidation). 

• Do not confuse copyright with a chattel. Copyright is incorporeal. It is immaterial 

and not a thing.  

 

Pacific Film Laboratories v Federal Commissioner of Taxation (1970) (High Court) 

Facts:  

o The Commissioner applied sales tax to the photographic prints developed by 

Pacific Film and paid for by its customers. 

o Pacific Film objected to the assessment on the basis that the customer owned the 

copyright in the film negatives, that Pacific Film was authorised by the customer 

to reproduce prints from these negatives, that Pacific Film had no property right in 

these prints and therefore was not selling anything to the customer which might 

be taxed.  

Held:  

o The High Court held that Pacific Film was confused between the chattel right in 

the print (owned by Pacific Film) and the copyright in the negative (owned by the 

customer). The customer had authorised Pacific Film to reproduce negatives but 

the chattel produced in the process of this reproduction was owned by Pacific 

Film.  

o Property in a chattel may be held by one person, and copyright held by another. 

o Pacific Film had the general property in the print or duplicate which it 

manufactured out of its own materials and none the less so because the copyright 

in the negative or transparency was in some other person. Sales tax applied to the 

prints as chattels. The print was made with the authority of the owner, there was 

no infringement. 
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1.1.1 History of Copyright Law 

Copyright law began with the prevalence of the printing press in England. The 

Crown saw this as a threat to their power, as books and pamphlets can be easily used to 

distribute criticisms of the Royal Family. To mitigate this threat the Crown entered into 

agreement with the Stationers' Company (a printing press guild). The Stationers' 

Company was given a monopoly on printing. They would collect writings from authors 

and pay them a fee for the use of their writings in printing (including the importation of 

books from overseas). So the Stationers' Company effectively acted as a censor for the 

Crown.  

This lasted until the end of the 17th century, when lobbies for authorship rights 

began. This gave rise to the Statute of Anne, which gave rights to authors for the first 

time. However, they only received these rights upon registration with the Stationers' 

Company. The preamble of the Statute of Anne encouraged ‘learned men to write useful 

books’. 

In the 18th century after the question was raised as to whether common law 

offered any copyright protection. This was supported in Mill v Taylor. However, 5 years 

the Court in Donaldson v Beckett held that copyright is exclusively a creature of statute. 

This is enshrined in s 8 of the CA in Australian copyright laws. 

In the 18th and 19th century there was a whole host of new acts, each of which 

deals with a specific types of work (one for engravings, one for photography etc.) 

Only in the late 19th century and early 20th century did copyright take its modern 

form. In England, the various individual copyright acts were consolidated into the 

Copyright Act of 1911. This was similarly adopted by Australia. 

Only in the last 20 years has there been a split in the copyright laws of UK and 

Australia. One reason why there has been a divergence in the two laws is that fact that 

UK is now part of EU and its copyright laws have become very Europeanised. 
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