
 

 

 

CRIMINAL LAW 

SUMMARY 

2010 
 

 
 

 

 

LAWSKOOL PTY LTD



CRIMINAL LAW 

lawskool.com.au
©
 

 

CONTENTS 

PRE-TRIAL PROCEDURES  

DISCRETION TO ARREST  

Internal police guidelines  

LEGALITY OF ARREST  

POLICE INTERVIEW IN CUSTODY  

PHYSICAL ELEMENTS  

Conduct  

Conduct which occurs in specified circumstances  

Results or consequences of conduct  

VOLTUNTARINESS  

CAUSATI ON  

Natural Consequence Test  

Reasonable foreseeability test  

Substantial cause test  

A break in the chain of causation: Novus actus interveniens  

FAULT ELEMENTS  

Intention  

Knowledge  

Recklessness  

Negligence  

STRICT LIABILITY AND ABSOLUTE LIABILITY OFFENCES  

Strict liability  

Absolute liability  

CONCURRENCE OF PHYSICAL AND FAULT ELEMENTS  

Series of acts  

A continuing act  

MENTAL STATE DEFENCES  

AUTOMATISM  

Causes of automatism  

Consciousness and automatism  

Sane and insane automatism  



CRIMINAL LAW 

lawskool.com.au
©
 

 

INTOXICATION  

UNLAWFUL KILLING  

LEGISLATION  

PHYSICAL ELEMENTS OF UNLAWFUL KILLING  

Who is a human being?  

FAULT ELEMENTS OF MURDER AND MANSLAUGHTER  

Murder  

Manslaugher  

DEFENCES  

PARTIAL DEFENCES  

Provocation  

SELF DEFENCES  

Self-defence  

Duress  

Necessity  

ASSAULT  

COMMON ASSAULT  

The physical elements  

The fault elements  

AGGRAVATED ASSAULT  

Assaults accompanied by an intention of a certain kind  

Assault on certain classes of people  

Assaults resulting in a certain kind of harm  

Fault elements for aggravated assault  

LAWFUL ASSAULT  

THREATS  

SEXUAL ASSAULT  

LEGISLATION  

THE MEANING OF SEXUAL INTERCOURSE  

LACK OF CONSENT  

Capacity to consent  

Marital rape immunity  

Consent: a question of fact  



CRIMINAL LAW 

lawskool.com.au
©
 

 

Lack of physical resistance  

Consent obtained through violence, threats or fear  

Consent obtained through fraud or mistake  

FAULT ELEMENTS FOR SEXUAL ASSAULT  

The fault element of intention  

The fault element of recklessness  

COMPLICITY  

LEGISLATION  

AISA, ABETS, COUNSELS OR PROCURES  

THE PHYSICAL ELEMENT OF ACCESSORIAL LIABILITY  

An accessory by doing nothing?  

Supplying supplies to the offender  

Withdrawal of support or encouragement by an accessory  

THE FAULT ELEMENT OF ACCESSORIAL LIABILITY  

Fault elements concerning attitude  

Fault elements concerning knowledge  

JOINT PRINCIPAL OFFENDERS  

INNOCENT AGENCY  

ACTING IN CONCERT  

THE DOCTRINE OF COMMON PURPOSE  

 



CRIMINAL LAW 

lawskool.com.au
©
 

 

Pre-Trial Procedures 

Discretion to arrest 

The police have the discretion to either arrest or proceed by way of a summons or a 

Field Court Attendance Notice (FCAN).  This power is derived from section 138 of 

the Evidence Act 1995 (NSW).  In addition, the discretion to arrest is also controlled 

through internal police guidelines. 

 

DPP v Carr:
1
 

In this case, the Magistrate had to decide whether the police had misused their 

discretion to arrest.  In this case, whether a police had acted ‘improperly’ by arresting 

instead of issuing a summons was determined through factors such as police 

knowledge of Carr’s address, and the fact that they arrested him because it was 

quicker than issuing a process later on.
2
 

 

The Magistrate emphasised that in relation to less serious matters, arrest is a measure 

of last resort.   

 

Internal police guidelines 

The NSW police have a code of practice called C.R.I.M.E..
3
  Under these guidelines, 

before a police officer is to arrest someone, they are to consider various factors.  

These factors include: 

• the seriousness of the offence; 

• the need for medical examination, fingerprints, identification parades; 

• the likelihood the offender would if not apprehended: 

o abscond; 

o offend again; 

o interfere with the evidence;  

o intimidate witnesses; 

o hinder the police investigation; and or 

o jeopardise the safety and protection of the victim. 

 

legality of arrest 

In order for an arrest to be lawful, the police must inform the person of the grounds of 

arrest: Adams v Kennedy.
4
  This requirement to inform needs only that the grounds be 

stated in general terms, and no precise charge needs to be formulated at the time of the 

arrest.   

                                                 
1
 [2002] NSWSC 1994. 

2
 K Adams, ‘Pushing the boundaries of Public Order Law: A Commentary on DPP v Carr [2002] 

NSWSC 194’ (2003) Criminal Law Journal 277. 
3
 NSW Police Service, Code of Practice for CRIME (Custody, rights, investigation, management, and 

evidence) August, 2002.  http://www.police.nsw.gov.au/campaigns/legislations.cfm 
4
 (2000) 49 NSWLR 78. 
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The police also have to be mindful that arrest has to be executed with minimum force.   

They then need to be taken to the nearest police station.  Only in exceptional 

circumstances can the police take them on a longer route.  The police must endeavour 

to charge them under their real name. 

 

The courts have held that there are four situations where the grounds for arrest do not 

have to be communicated to the suspect: Christie v Leachinsky.   

1. The police may arrest them for one felony ( for example, murder), then later 

charge them with another (manslaughter).  

2. The police do not need to communicate the grounds of arrest if the suspect has 

been caught red-handed.   

3. The police do not need to communicate the grounds for arrest where it is 

important to secure a possibly violent criminal. 

4. It is permitted to arrest the suspect for a charge (for example,  reasonably 

suspected of murder), with the view to investigate a second charge. 

 

The consequences of an arrest being conducted illegally are that the police may be 

liable to civil action (for false imprisonment etc), or the offence may fall over if the 

arrest was unlawful.  If the arrest is found to be unlawful, this will jeopardise the 

criminal proceedings. 

 

Police interview in custody 

Detention 

CRIME Guidelines: 

A suspect may be detained for the purpose of investigating whether they have 

committed the offence, for a reasonable period which is not to exceed four hours:  s 

356C of the Crimes Act 1900 (NSW). 

Note however, under Part 10A Crimes Act 1900 (NSW), the four hour period is 

extendable under section 356C.  The police are to provide refreshments and facilities 

under section 356U. 

 

There are special guidelines the police must follow in relation to the detention of 

‘vulnerable persons’ as defined in clause 5 of the Crimes (Detention After Arrest) 

Regulation.
5
  Vulnerable persons include indigenous Australians, the mentally 

disabled, physically disabled, those from a non-English speaking background, and 

children. 

 

In relation to vulnerable persons, clause 29 stipulates that vulnerable persons need to 

be cautioned, and appropriate steps must be taken to ensure the person understands 

the caution.  If the vulnerable person is cautioned in absence of a support person, they 

need to be cautioned again when the support person is present. 

 

                                                 
5
 1998 (NSW). 
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Clause 27 deals with a child or impaired physical or intellectual functioning – the 

police need to find the person who is most responsible for their welfare. 

 

Clause 28 sets out the rights of indigenous Australians. An Aboriginal legal 

representative must be brought in as a support person. 

 

Admissibility of evidence 

Failure to follow these guidelines may result in the court refusing to admit evidence if 

having regard to the circumstances, it would be unfair to the defendant to use the 

evidence: section 90 Evidence Act.
6
   

 

Note however that evidence that has been improperly obtained may still be 

admissible.  Such evidence is only admissible if the desirability of admitting the 

evidence outweighs the undesirability of admitting the evidence: s 138(1) Evidence 

Act. 

 

 

 

♠♠♠♠ 

If you have any queries regarding the criminal law summary please 
email - info@lawskool.com.au 

 

                                                 
6
 1995 (NSW). 


