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1. Application and Concepts

1.1. INTRODUCTION

» On 1 January 2011, a new national consumer protection and product liability
regime was introduced. Prior to this, consumer protection law in Australia was
regulated by a number of different Commonwealth, State and Territory legislation
and regulations.

» At the Federal level, the most significant piece of legislation was the Trade
Practices Act 1974 (Cth) (TPA). This legislation was significantly mirrored at the
State and Territory level in fair trading legislation.

» In 2010, the Trade Practices Amendment (Australian Consumer Law) Act (No 1)
2010 (Cth) and the Trade Practices Amendment (Australian Consumer Law) Act
(No 2) 2010 (Cth) were passed by the Federal Parliament, renaming the TPA as
the Competition and Consumer Act 2010 (Cth) (CCA) an

Consumer Law (ACL) as an ‘applied law’ reglm

» The ‘applied law’ regime applies to bot (CCA Part Xl) and
the State and Territories (CC is located in Schedule 2 of
the CCA. Reference to ghout the summary.

1.2. CORPORATI

ated the Australian

» The TPA was
Federal Parliament lacked the constitutional power to legislate for consumer

predominantly towards the conduct of corporations, as the

protection. The CCA continues to regulate corporations, although its scope now
extends to persons.

» Section 130 of the ACL defines a corporation to have the same meaning as in
subsection 4(1).

» Section 4(1) of the CCA defines corporation to mean a body corporate that:
(a) is a foreign corporation;

(b) is a trading corporation formed within the limits of Australia or is a financial

corporation so formed;
(c) isincorporated in a Territory; or

(d) is the holding company of a body corporate of a kind referred to in paragraph (a),
(b) or (c),

lawskool.com.au © Page 9



CONSUMER PROTECTION AND LIABILITY LAW

1.2.1. Trading corporation

» A trading corporation is a corporation where a sufficiently significant (and not
merely peripheral) proportion of their current activities are trading. That is,
the acquiring or supplying of goods and services in a commercial or business
context: E v Australian Red Cross Society (1991).

» The test is one of the current activities of the corporation: R v Federal Court of
Australia (1979). However, this is not the sole criterion for determination.

» Thus, where the corporation has not yet commenced activities, its character
and purpose may be found in the corporation’s constitution, to determine whether
it is a trading corporation: Fencott v Muller (1983).

» A corporation can be trading corporation even though the corporation is a non-
profit organisation, and even though the income from the trading activities

constitutes a relatively small proportion of the total inc
Australian Red Cross Society (1991).

the corporation: E v

E.g. In E v ARCS, the predominant acti ion of a public service

rather than a trading activit S of selling goods at

its gift shops for ivate patients, (1/6th total

income), amoun

» Corporations t een held to be trading corporations:

=  WACA - a substantial proportion of the WACA’s income was constituted by
gate takings and social and recreational facilities provided to members:
Hughes v WA Cricket Association (1986).

» Professional football organisation - a substantial proportion of the club’s
activities was constituted by membership fees and the provision on
restaurant activities: R v Federal Court of Australia (1979).

= NSW Government Insurance Office - a statutory corporation that engaged in
commercial activities, in particular insurance: State Government Insurance
v GIO (1991).

» Taxi Business - An incorporated association that ran a taxi business: TPC v
Legion Cabs (1978).
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Corporations that have been held not to be trading corporations:
* An amateur cricket club: Hughes v WACA (1986).

» An amateur horse riding association: McCarthy v Australian Rough Riders
Association (1988).

*» QIld Commissioner for Railways: Bradken Consolidated v BHP (1979).

= These were held not to be trading corporations, despite the fact that part of
their activities involved the provision of social and recreational facilities
to members. These activities were said to be inconsequential compared
with the clubs’ activities in organising sporting matches or other club

activities.

1.2.2. Financial corporation

» A financial corporation is defined in s 4 to me corporate that ‘carries on
as its sole or principal business the busines d...or insurance’.

» The essence of a financial ion is th nance to an appreciable
degree; that is, ter is fi i.e. borrowing, lending money),

not merely inv ey.

» A foreign corporation includes a body corporate that is incorporated in an
external Territory (s 4).

Addd

To order the complete version of the lawskool Consumer Protection and

Liability Law Summary please visit www.lawskool.com.au
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